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WALLER, PRESIDING JUSTICE, FOR THE COURT:

1. Threeail rigworkersfiled suit agang G. B. "Boots' Smith Corp., dleging persond injuries as a
result of an acadent which occurred in 1983. At thet time, Home Insurance Company was Smith'sprimary
ligility insurer, providing up to $500,000 in coverage. Mission Nationd Insurance Comparny was Smith's
reinsurer or excessliahility carrier, providing up to $5,000,000in coverage. Theplaintiffs offered to sattle
within Home's palicy limits, but Home dedined the offer. A subsequent trid resulted in a $2,050,000
vedict agang Smith. Prior to payment of its portion of the amount owed by Smith, Mission filed for

bankruptcy. It waslater discovered thet Homefailed to inform Smith of the settlement offer. To safeguard



againg abad faith daim by Smith, Home paid the entire amournt of the judgment againgt Smith, induding
thet part which excesded the Home palicy limit of $500,000. Later, Home secured an assgnment from
Smith of al of its potentid daims againgt Mission.

2. Hame subsequently natified the Mississppi Insurance Guaranty Associdion ("MIGA™), a non-
prafit, unincorporated legd entity created " to provideamechanismfor the payment of covered daimsunder
cartain insurance polidies to avoid excessive dday in payment and to avoid finandid loss to damants o
policyholders because of theinsolvency of theinsurer . .. ." Miss Code Ann. 8 83-23-103 (Rev. 1999).
Home requested that MIGA contribute $300,000, the gatutory limit, towards satisfying the judgment.
18.  MIGA filedthisactionfor adedaraory judgment againg Home and Smith requesting adedaraion
thet it was not Satutorily lidble to satify the judgments rendered againg Smith. Smith waslater dismissed
from the suit. MIGA's mation for summary judgment was granted, and Home gopeds

4. Hamerasssthreeissues concarning theliberd condtruction of the Missssppi Insurance Guaranty
Asodidion Law. Miss, Code Ann. 8 8 83-23-101 t0-137 (Rev. 1999). Wewill not addresstheissues
as presented by Home because we find thet Home lacks ganding to rasetheseissuesand assert adam

againg the MIGA.

DISCUSSI ON
1.  Pursuant to Rule 56 of the Mississppi Rules of Civil Procedure, wereview atrid court's grant of
summary judgment de novo. Spencer v. Greenwood/L eflore Airport Auth., 834 So. 2d 707, 709
(Miss. 2003).
6.  Thedrcuit court did not er initsgrant of summary judgment to MIGA. Home hasno danding to
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rasetheissues presented sinceitisnot aninsured and does not have a covered daim'* within the definition
of the datute.

7. Hame damsthat it hesan "assgnment” of dl damsfrom Smith, and, Snce Smith'sdaimswould
have been covered under the gatute, Homesdamsare covered under thesatute. However, eventhough
Homée's document is cdled an "assgnment,” it redly is a disguised subrogation attempt. Subrogation is
defined as "the subdtitution of one party for another whose debat the party pays, entitling the paying party
to rights, remedies, or securitiesthat would otherwise belong to the debtor.” Black'sLaw Dictionary 1158
(7th ed. 2000). To be entitled to subrogation under this context, a party must show that he has paid for
something that another, not himsdf, islegdly obligated to pay. Here, Home was legdly obligated to pay
the entire judgment amount because Home refused to settle within the $500,000 palicy limits. Therefore,
under our current law, the palicy limits incressed to encompess the judgment amount. Hartford
Accident & Indem. Co. v. Foster, 528 So. 2d 255, 265 (Miss. 1988) (“"When a it covered by a
ligbility insurance palicy isfor asumin excess of the palicy limits, and an offer of sattlement ismade within
the palicy limits, theinsurer hasafidudary duty to look after theinsured'sinterest et leadt to the same extent
asitsown, and a0 to meke aknowledgeeble, honest and intligent eva uetion of thedam commensurate
withitsability todo 0."). Faluretofulfill thisfidudary duty makestheliahility carrier lidblefor dl damages
resulting from the refusal to settle, which in this caseis the excessof thejudgment. 1d. Inessence Home
refused to settle within the palicy limitseven though it knew afinding of lighility was cartain. Furthermore,
Home falled to eveninform Smith of the settlement offer. Since Homesrefusal to settle madeit licble for
the entire amount of judgmernt, it, asthe primary insurer, is regponsible for payment and is not entitled to

subrogation.



8.  Homesfalureto sattle within the palicy limits when the offer was made, combined with itsfallure
to informitsinsured of such offer, automaticdly operated to extend Homeslimitsto the full amount of the
judgment rendered. For thisreason done, wefind that Home does not have sanding to bring thissuit Snce
Homéspalicy limitswere extended to cover the entirejudgment againg Smith, and no subrogation would
be dlowed under the MIGA Law.
CONCLUSION

1o. The drcuit court was correct in finding that Home lacks ganding to raise the issues presented in
thisgpped asitisnot an “insured’ and hasno "covered dam'’* under the MIGA Law. Wethereforedfirm

the drcuit court's grant of summary judgment to MIGA.

110. AFFIRMED.
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JJ., CONCUR. COBB, J.,, CONCURS IN RESULT ONLY. DIAZ, J., NOT
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